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JUDGMENT 

 

The prosecution case, in brief, is as follows:-  

That on 10.07.15 Anjana Kalita, W/O- Dilip Kalita lodged an FIR with the 

Officer-in-charge of Tangla P.S. alleging inter alia that on 20.05.15 at 9.15 am 

they went to Tangla from Harisinga and when they were waiting for bus at 

Tangla Bus Stand, accused Maleka Baanu opened the chain of her side bag and 

committed theft of her gold necklace, one  person saw it and caught her and 

then she handed over the accused to the police station. Hence this case is.  

On receipt of the F.I.R., Tangla P.S. Case No. 54/2015, U/S 379 I.P.C. 

was registered. Accordingly police went for investigation, examined witnesses, 

collected evidence and on completion of investigation finding sufficient materials 

u/s 379 I.P.C. against accused Maleka Banu, submitted the Charge-sheet against 

accused Maleka Banu. 

  That upon receipt of the Charge sheet the Learned CJM Udalguri, 

transferred the case to this court for disposal and this court on perusal of the 

Charge sheet and the other documents sent by the police u/s 173 Cr.P.C. found 



sufficient materials u/s 379 I.P.C.to proceed against accused Maleka Banu and 

issued process against her. 

Accordingly accused Maleka Banu appeared before the court and the 

necessary documents u/s 207 of Cr. P.C. were given to the accused and 

considering the relevant documents and hearing both the parties, charge  u/s 

379 was framed and read over and explained to accused Maleka Banu to which 

she pleaded not guilty and claimed to be tried.  

During trial prosecution side examined five witnesses. Except PW2 other 

PWs were cross examined by the defence. The cross examination of PW2 was 

declined by the defence. After that the prosecution declined to examine any 

other witnesses on their behalf and prayed for closing the evidence of the 

prosecution witnesses. Accordingly the evidence of the prosecution side was 

closed. The statement of the accused u/s 313 Cr.P.C. was recorded as per law 

and kept with the record. No defence witness was examined. I have heard the 

arguments of both the sides and perused the evidence on record.  

 

 

POINTS FOR DETERMINATION: 

 After perusal of record and hearing the parties the following point for 

determination arose before this court in the instant case-  

Whether on 20.05.15 at 9.15 am accused Maleka Banu committed theft of 

the gold necklace from the bag of Anjana Kalita without her consent and thereby 

committed the offence punishable u/s 379 IPC? 

 

 

DISCUSSION, DECISION AND REASONS THEREOF: 

 

PW1 Anjana Kalita stated that she is the informant. She knows the 

accused person since the incident. The incident took place about three months 

ago. She was waiting at Tangla Bus Stand to go to Panery. The accused person 

took a “tema “(box) from her bag.  Her gold necklace was inside the “tema” 

(box). One person saw the incident and told her and then she caught the 

accused and handed over to the police. Later on she filed the FIR. Police seized 

the necklace and handed over her on the next day.  



In the cross examination Anjana Kalita stated that she didn’t see the  

accused taking away the “tema” (box)from her bag. She doesn’t know the name 

of the person who saw the incident and told her. They handed over the accused 

person to police.  Popi Kalita and Bhanu Kalita were also along with her. She 

didn’t bring the necklace on court. It is not a fact that she deposed falsely.  

PW 2 Sahidul Sheikh stated that he knows the informant and the accused 

person. He doesn’t know about the incident. Police didn’t ask him.  

Cross examination of PW2 was declined by the defence. 

PW 3 Papori Das stated that she knows the accused person and the 

informant. The incident took place about 5 months ago. She along with Anjana 

Kalita and Bhanu Kalita were standing on road in order to go to Panery. Then the 

accused took a box from the bag of the informant Anjana Kalita. Then a boy told 

her aunt Anjana Kalita that the accused took away a box from the bag of her 

aunt Anjana Kalita. Then they searched the bag of the accused person and got 

the box. One necklace was inside the box. Then they handed over the accused to 

police station. Police seized the necklace.  

In the cross examination she stated that she didn’t see who took the 

necklace from the bag of Anjana Kalita. She doesn’t know the person who saw 

the incident and told Anjana Kalita about the act of theft. She didn’t see the 

necklace in the court. It is not a fact that she deposed falsely. It is not a fact that 

the accused person didn’t steal the necklace.  

PW 4 Bhanu Kalita stated that she knows the informant as well as the 

accused. The incident took place about 9  months ago. She, Papi Kalita, Anjana 

Kalita went to Tangla station in order to attend one marriage to be held at 

Panery. Accordingly they went to the Tangla bus stand and when they were 

about to reach the Tangla bus stand, the accused opened the chain of the bag of 

Anjana and took one box containing one necklace. Immediately one boy saw the 

incident and Anjana caught the accused with the necklace. After that police came 

and took all of them to the police station.  

   In the cross examination PW 4 stated that she did not see the accused 

taking the necklace from the bag. The person who informed her sister about the 

incident, she does not know his name. she came to know as soon as there was 



the hue and cry.  

 

PW5 Amirul Islam stated that on 20-05-2014 while he was working as ASI 

at Tangla police station, on that the day the O/C of the said Police station 

received the written ejahar from informant Anjana Kalita. Then one case was 

registered and he was asked to investigate the case. Then he immediately 

interrogated the informant. Then he went to the place of the occurrence and 

drew the sketch map, and seized one gold necklace, one mobile hand set and 

one voter Identity card of the accused Maleka Banu and took the statement of 

the witnesses found in the place of the occurrence.  Later on He arrested 

accused Maleka Banu and forwarded to the court. Thereafter he submitted the 

case diary to the O/C, Tangla P.S. namely Dhireswar Baruah and O/C, Tangla P.S. 

namely Dhireswar Baruah submitted the charge sheet U/s 379/411 I.P.C. against 

accused Maleka Banu.  

In the cross examination PW5 stated that he took the statement of the 

witnesses in the police station. The police station is situated at a distance of 1 

kilo meter from the place of the occurrence. Some of the letters in the original 

FIR are erased by using white ink.  He seized the necklace from the accused. It is 

a fact that witness Shahidul Sheikh stated before him that he caught the accused 

along with the necklace and handed over to police. It is a fact that witness Papari 

Das stated before him that the accused was handed over to police in the police 

station. It is a fact that witness Anjana Kalita stated before him that the persons 

who told her about the incident, caught the accused and the accused was 

handed over to police in the police station by that person. It is a fact that witness 

Bhanu Kalita stated before him that  the accused and the necklace was handed 

over to police in the police station by the person who saw the incident and 

informed about the incident. 

 

At the very outset I would like to go through the relevant legal 

provision. 

 Section 378 of the Indian Penal Code defines Theft.--Whoever, 

intending to take dishonestly any movable property out of the possession of any 



person without that person's consent, moves that property in order to such 

taking, is said to commit theft. 

In the instant case it is found that one gold necklace of the informant 

from the Tangla Bus Stand where she was waiting for bus, was stolen and later 

on it was recovered from the possession of accused Maleka Banu.   

The offence of theft is complete when there is the dishonest moving of 

the property. The least removal of the thing taken from the place where it was 

before amounts to taking though it may not be carried off. It is not necessary 

that the property should be removed out of its owner’s reach or carried away 

from the place in which it was found. 

In the instant case it is found that PW1 stated that the accused took one 

“tema” (box) from her bag in which her gold necklace was there. Though she 

was not aware about the fact at first, as she was informed by one man, she 

snatched the necklace from the accused. PW1 stated in her cross examination 

that Popi Kalita and Bhanu Kalita were also along with her. In support of PW1, 

PW3 and PW4 stated that the accused took one necklace from the bag of the 

informant and when one boy informed the fact to the informant , they recovered 

the necklace. It is also found that though PW1, PW2 and PW3 stated in their 

cross examination, that they did not see the accused taking the necklace from 

the bag of the informant, PW1, PW2 and PW3 stated that the said necklace was 

recovered from the possession of the accused and defence could not rebut the 

same by way of cross examination of PW1, PW2 and PW3. 

So the fact that the accused had the possession of the said necklace is 

proved by PW1, PW2 and PW3. 

Now the question is whether the evidence of PW2 is material to the case 

of the prosecution as PW2 stated that  he doesn’t know about the incident and 

that Police didn’t interrogate him. The fact that PW2 did not state anything as to 

the incident, does not affect the fact that the said necklace was recovered from 

the possession of the accused as the evidence of PW1, PW2 and PW3 are 

convincing and un rebutted by the defence so far as the recovery of the said 

necklace from the possession of the accused is concerned.   

 

Moreover as per the section 134 of the Indian Evidence Act 

number of witnesses is immaterial and the quality of the witness is 

material. No particular number of witnesses is required for proving a certain 



fact. It is the quality and not the plurality of the witnesses that matters. Evidence 

is weighed and not counted. 

           At this stage I would like to go through Section 114 of The 

Indian Evidence Act, 1872 which lays down as follows. 

 

Section 114 of IPC. Court may presume existence of certain facts. The 

Court may presume the existence of any fact which it thinks likely to have 

happened, regard being had to the common course of natural events, 

human conduct and public and private business, in their relation to the 

facts of the particular case. 

 The Court may presume-- 

(a) that a man who is in possession of stolen goods soon after 

the theft is either the thief or has received the goods knowing 

them to be stolen, unless he can account for his possession. 

(b) ............................. 

 

 

 Moreover Section  221 of The Code of Criminal Procedure, 

1973 lays down as follows  

221. Where it is doubtful what offence has been committed 

– 

(1) If a single act or series of acts is of such a nature that it is 

doubtful which of several offences the facts which can be proved 

will constitute, the accused may be charged with having committed 

all or any of such offences, and any number of such charges may be 

tried at once; or he may be charged in the alternative with having 

committed some one of the said offences 

(2) If in such a case the accused is charged with one offence, and it 

appears in evidence that he committed a different offence for which 

he might have been charged under the provisions of subsection (1), 

he may be convicted of the offence which he is shown to have 

committed, although he was not charged with it 

Illustrations 



(a) A is accused of an act which may amount to theft, or receiving 

stolen property, or criminal breach of trust or cheating He may be 

charged with theft, receiving stolen property, criminal breach of 

trust and cheating, or he may be charged with having committed 

theft, or receiving stolen property or criminal breach of trust or 

cheating. 

(b) In the case mentioned, A is only charged with theft. It appears 

that he committed the offence of criminal breach of trust, or that of 

receiving stolen goods He may be convicted of criminal breach of 

trust or of receiving stolen goods (as the case may be) though he 

was not charged with such offence. 

 

 It is established principle of law that if the article is found in the 

possession of a person soon after the theft, presumption of guilt may be 

inferred.  

 It is found that though the prosecution could not prove the 

allegation that the accused dishonestly took the gold necklace from the 

bag of the informant by adducing cogent evidence, it is found that the 

prosecution has been able to prove the guilt of accused so far as the 

receipt of the stolen article by the accused is concerned .  

 

 Taking into consideration the evidence on record and the 

observation made as above, accused Maleka Begum is found guilty of the 

offence punishable u/s 411 IPC as the prosecution has been able to prove 

the guilt of the accused punishable u/s 411 IPC beyond reasonable doubt. 

 

 

 

ORDER 

 

 Accordingly accused Maleka Begum is not found guilty for the 

commission of the offences punishable under Section 379 of IPC. However the 

prosecution has been able to prove the guilt of accused so far as the receipt of 

the stolen article by the accused is concerned  



In order to deter the accused form the commission of the same kind of 

offence, I am of the opinion not to give the benefit of section 3/4 of the 

Probation of the Offenders Act to accused Maleka Begum.   

I have also heard the accused on the quantum of sentence to be imposed 

on them. 

Keeping in view the nature and circumstances of the case, accused 

Maleka Begum is sentenced to undergo simple imprisonment for one year and to 

pay fine of Rs.1000/- I/D to jail custody for 10 days for the offence committed 

under Section 411 of IPC. 

The already undergone period in jail by the accused shall be set off 

against the period of imprisonment imposed today.  

The bail-bond of convict Maleka Begum is extended for a further period of 

6 months from today as per provisions of Section 437A, Cr.P.C as amended upto 

date.  

The seized articles be disposed of as per law in due course of time. 

A copy of the judgement be furnished to convict Maleka Begum free of 

cost. 

The judgment is delivered in the open Court in presence of the accused, 

under my hand and the seal of this court on this the 05th day of February, 2016.  

 

  

 

    (N.C.BHUYAN) 

Judicial Magistrate 1st Class  

 Udalguri 

 

 

 

 

 

 

 

 

 



 

 

 

 

Appendix:- 

 

1. Prosecution witnesses  

PW-1 Anjana Kalita  

PW-2 Sahidur Sheikh  

PW-3 Papari Das  

PW-4 Bhanu Kalita  

PW-5 Amirul Islam  

 

2. Defence witnesses  

None   

3. Prosecution exhibit.  

Ext -1 Ejahar 

Ext -2 Seizure List 

Ext -3 Sketch Map 

Ext -4 Charge sheet 

 

4. Defence exhibit. 

None 

 

    (N.C.BHUYAN) 

Judicial Magistrate 1st Class  

 Udalguri 

 

 


